
960 Canterbury Place, Ste. 100
Escondido, CA92O25

January 5,2010

VIA E-MAIL (thomas.oøstus zka@ s dc ountv.ca. eov)
AND U.S. MAIL

Board of Supervisors
County of San Diego
1600 Pacific Highway, Room 402
San Diego, California 92101

Attention: Clerk of the Board

Merriam Mountains General Plan Amendment GPA 04-006/Specific Plan

08-028

Dear Members of the Board of Supervisors:

Pursuant to County Administrative Code Section 375.13(Ð, NNP Stonegate-Merriam,
LLC ("Merriam" or "Applicant"), requests rehearing de novo or reconsideration of the above

referenced Applications ("Applications" or "Project")) on the ground that there were intentional
or negligent misrepresentations of fact at the hearing before the Board of Supervisors ("Board")
on December 9,2009 ("Hearing"), to which the Applicant was not allowed to rebut or respond.

Merriam believes that the misrepresentations were substantive and may have been relevant to the

failure of the Board to take action on the Applications. Therefore, the Applicant is entitled to
rehearing or reconsideration under the procedural protections of the County Administrative Code

and the inherent power of the Board to correct violations of due process and to protect the

integrity of the hearing process.

This request is submitted in advance of the deadline for docketing a request for
reconsideration by a member of the Board of Supervisors prusuant to County Administrative
Code Section375.13(c). Merriam acknowledges that a request for reconsideration submitted by
a Supervisor would take precedence over this request and, if granted, may result in this request

being deemed moot. Merriam further acknowledges that this request may be deemed premature

because the Board has not yet taken action on the Applications. Finally, Merriam acknowledges

that this request is limited to the above-referenced Applications for the Merriam Mountains
Specific Plan, General Plan AmendmentandZone Change. Merriam appreciates the Board's

consideration of this request as soon as it can reasonably be docketed under the applicable rules.

Re:
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FACTUAL BACKGROUNI)

The Project was recommended for approval by the Planning Commission after two days

of hearings in October 2009. The Project was heard by four members of the Board of
Supervisors on Decemb er 9, 2009 . Department of Planning and Land Use Staff recommended
approval. Staff made its presentation, followed by the Planning Commission Chair, planning
group representatives, the Applicant, Project supporters and Project opponents. Statements by
Project opponents contained numerous misrepresentations of fact, and law. The Applicant
requested an opportunity to rebut statements by Project opponents at the close of public
testimony, but was denied by the Chair.

After the close of testimony, the Board members made statements about the Project and

queried Staff. The comments and questions of the Supervisors revealed that at least two
members had apparently accepted certain of the misrepresentations. Two members of the Board

voted against approval of the Project, explaining their votes at least partially in reliance on
misrepresentations by Project opponents during the Hearing. In a later letter to a constituent, one

of the Supervisors further explained her negative vote by referring to some of the categories of
misrepresentations at the Hearing. The Supervisors did not give Staff, consultants or the
Applicant an opportunity to rebut the misrepresentations and, in some cases, cut Staff off without
waiting for the misrepresentations to be corrected.

II. REHEARING REQUIRED PURSUANT TO
COUNTY ADMIN. CODE SECTION 375.13(Ð

Factual Misrepresentations at the Hearing

Under Administrative Code Section 375.I3, the Board is required to rehear zoning
amendments, including general plan amendments and specific plans, when the original hearing

involved "intentional or negligent misrepresentations of fact." In this case, Merriam believes that

Project opponents made a number of serious misstatements of fact on substantive issues

throughout the hearing. Based on the comments of the two Supervisors who voted against the

Project, it appears that they may have been confused or misled by these factual misstatements.

Merriam requested and was denied an opportunity to rebut the misrepresentations of fact
at the Hearing. The Board also failed or refused to seek clarification from experts associated

with the Project, all of whom were present and available at the Hearing. Merriam believes that

County Staff attempted, but was not able, to correct all of the material misrepresentations in
response to Board questions. With respect to other misstatements, Board members did not
question Staff about the underlying facts, leaving the misrepresentations unrebutted.
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As required by the Rules of Conduct and Procedure for the Planning andZoning Process,

this letter sets forth in detail the reasons for this request, including a statement of all facts upon

which the application is based. The basis for the request is summarized in Section II.A, and a

more detailed list of material misrepresentations is contained in Attachment A to this letter. In
addition to the explanations set forth in this request, Merriam is prepared to present testimony
and expert evidence to rebut these misrepresentations at the first opportunity before the Board.

Reliance on inaccurate information without providing the Applicant an opportunity to rebut the

misstatements is also a denial of due process, which the Board has inherent power to correct.

A. SUMMARY OF MISREPRESENTATIONS

Project opponents focused their factual misrepresentations in major categories, primarily
density, General Plan consistency, fire safety, evacuation planning, water supply, wastewater
services, traffic, cumulative projects and impacts on the Golden Door Spa. These

misrepresentations went far beyond typical disagreements over the severity of Project impacts;

they were based on false or, at best, misleading and negligent factual allegations. As shown by
the Supervisors' questions and responses, the impacts and design of the Project were seriously
misrepresented to the decision-makers at the original Hearing.

Proiect Densitv: Project opponents incorrectly (and repeatedly) claimed that the Project
represented a"4000%o" increase in density on the site. This statement is factually untrue and

misleading. The Project proposes 2,700 homes and approximately 110,000 square feet of non-

residential uses on 598 acres, including roads. The existing General Plan authorizes 345
residences on 434 acres and approximately 335,000 square feet of non-residential uses on 31

acres. As studied in the EIR, the draft General Plan Update Land Use Map (not the Referral

Map) authonzes 64 dwelling units on 2200 acres and approximately 707,000 square feet of non-

residential uses on 65 acres, while the Referral Map contemplates the same amount of non-

residential acreage and double the number of dwelling units. Neither Update Map has been

adopted. Opponents' statements compared only the dwelling units in the lowest density version

of the unadopted draft Land Use Map (1DU/40 acres) and ignored the hundreds of thousands of
square feet of non-residential development allowed on the site under both the existing and draft
General Plan, but not proposed by the Project.

Opponents also misrepresented both the Project and General Plan land uses at the "big
picture" level. The Project proposes a master-planned residential community of 2,700 units with
a gross density of 1.16 dwelling units per acre, a small neighborhood commercial center and

permanent open space on 7 5Vo of the site. In contrast, the existing General Plan contemplates a

large-lot suburban subdivision spread thinly over the majority of the site, with a small retail
center and a medium-sized industrial park. The draft General Plan Update Refenal Map
proposes 2}-acre "ranchettes" at low density across the property, a general commercial center

and a major 5O-acre office park. In other words, the draft General Plan Update proposes a

regional employment center, without associated housing. In contrast, the Project proposes a
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clustered residential community, with neighborhood commercial, to serve existing job centers in
the area.

During the Hearing, at least one Supervisor apparently accepted the incorrect density
statements and expressed concern about a purported "4,000Vo" increase in density on the site. In
fact, at the Hearing and in a later letter to a constituent, she explained her vote against the Project

at least in part in reliance on the density misrepresentation. The misrepresentation of fact was

therefore material. Merriam further believes that the misrepresentations were intentional or
negligent because the correct information was publicly available.

General Plan Consistencv: Project opponents incorrectly claimed that the Project is

inconsistent with the General Plan and the General Plan Update. Opponents also asserted that
the County "promised" or "contracted" to retain the existing general plan and zoning
designations. Project opponents claimed that the Project is inconsistent with the SANDAG
"Smart Growth" Plan, and that it will not meet greenhouse gas reduction requirements.

In fact, the location and design of the Project are consistent with all of the policies of the
General Plan and General Plan Update, as found by the Planning Commission. The Project is

not shown on the draft Referral Map or Land Use Update Map because, at the time they were
prepared the Property was in multiple ownerships and was not available for master-planned or
clustered development. General plan and zoning designations are not a "promise" or "contract"
in perpetuity; the County is required to reassess the continued validity of its general plan on a

regular update schedule. The SANDAG "Smart Growth" Map was based on information
submitted by the County prior to Planning Commission consideration of the Merriam Project; it
does not reflect independent analysis or review of land use suitability. Given the 5-2
recommendation for approval by the Planning Commission and Staffs explanation, the

information used by SANDAG is now outdated. The Project will also exceed all greenhouse gas

reduction requirements by a significant amount.

During the Hearing, the Supervisors apparently accepted the incorrect statements about

Project consistency with the General Plan. At the Hearing and in a later letter to a constituent,
one of the Supervisors explained her vote against the Project at least in part in reliance on the
misrepresentations about consistency with the General Plan and General Plan Update. The
misrepresentation of fact was therefore material. Merriam further believes that the

misrepresentations were intentional or negligent because the correct information was publicly
available.

Fire Safetv: Project opponents made numerous incorrect factual claims about Project
fire safety. In some cases, the opponents quoted factual information out of context and applied it
incorrectly to the Project. In other cases, the opponents relied on misinformation about the

Project without checking the reliability of the information. Finally, Merriam believes that some

Project opponents may have intentionally misrepresented facts about fire safety.
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Factual misrepresentations about fire safety included statements that the Project would
not be adequately protected from wildfire, that the Project design and EIR did not consider
impacts to existing residents, that the biological open space would increase fire hazards, that the
Project does not comply with the State Fire Code, that the site could not be stopped from burning
under windy conditions, and that the Project requires waiver of minimum Fire Code

requirements. The Project opponents misrepresented the Project as posing an increased fire
th¡eat to existing and future residents in the vicinity.

One of the most egregious misrepresentations was the statement that a car fire on the I-15

could engulf the Project in 15 minutes under Santa Ana wind conditions. The speaker claimed to
quote a statement by Calfire in the Project's Fire Protection Plan ("FPP") for this
misinformation. The FPP actually stated that f,rre could reach the top of the mountain in 15

minutes under worst-case existing undeveloped conditions, assuming no fire-fighting response.

The FPP then concluded that the large brush clearance zones required for the Project would keep

this type of fire from spreading beyond the open space, so that it would never reach the homes or
businesses in the Project. The EIR added that the presence of a fire station on the site would
ensure a timely fire-fighting response.

All of the opponents' statements summarized above are factually untrue. County Staff
has confirmed that the Project meets or exceeds all State and local fire requirements. No waiver
is required. The EIR carefully considered fire impacts to existing residents and concluded that

the Project would substantially decrease fire risks to the surrounding community and improve
fire-fighting capability in the area. The Project will reduce existing natural vegetation by
approximately 50Vo, and will not increase fire hazards associated with the existing Biological
Open Space. The Project Fire Protection Plan states that wildfires are more difficult to frght
under windy conditions, but concludes that the Project will act as a firebreak to protect off-site
residences and the large brush clearance zones that surround the Project will protect on-site
structures from burning. There are no underlying facts supporting opponents' misrepresentation
that the Project will increase fire risks.

During the Hearing, at least one Supervisor apparently accepted the fire safety
misrepresentations and expressed concern about fire hazards. In fact, at the Hearing, a
Supervisor stated that she had "big issues" with the fire safety of the Project. The
misrepresentations of fact were therefore material. Merriam further believes that the
misrepresentations were intentional or negligent because the correct information was publicly
available.

Fire and Emergency Services: Project opponents made incorrect factual assertions

about the Project's impact on fire and emergency services, including claims that the Project
would not provide emergency medical technicians and would reduce fire service ratios. Project

opponents also incorrectly claimed that Merriam could cause the County to waive requirements



Board of Supervisors
County of San Diego
January 5,2010
Page 6

for construction of a fire station over the objections of the Deer Springs Fire Protection District.
As noted below, this is factually incorrect.

The correct information is that the Project maintains or improves Deer Springs Fire

Protection District ratios and response times. Merriam will pay fire mitigation fees as required

under County Ordinances, which fees have been determined to be adequate to serve the needs of
the District. Merriam has agreed to advance the portion of the mitigation fees necessary to

construct a fire station within the boundaries of the Project, and is required to do so as a

condition of approval. However, the conditions give the District the option of using the capital

improvement fee to construct or improve a fire station at another location, if it so desires. The

County may waive the requirement for construction of a fire station if the Deer Springs Fire
Department refuses to approve the necessary plans, but this waiver is not under control of the

Applicant and does not affect Merriam's obligation to pay the capital improvement fee which the

District may choose to use for expansion or construction of a fire station. In addition, Merriam
residents will pay additional property taxes pursuant to Deer Springs Fire Protection District
requirements for Fire Suppression and Fire Standby Fees sufficient to pay its fair share of
ongoing operation costs.

During the Hearing, at least one Supervisor apparently accepted the fire safety
misrepresentations and expressed concern about fire and emergency medical services. In fact, at

the Hearing and in a later letter, the same Supervisor stated that she had "big issues" with the fire
safety of the Project. The misrepresentations of fact were therefore material. Merriam further
believes that the misrepresentations were intentional or negligent because the correct information
was publicly available.

Evacuation Planning: Project opponents made numerous incorrect factual claims about

the adequacy of the FPP and the status of an evacuation plan for the Project. In some cases,

Project opponents cited inapplicable State laws, or misrepresented the authority of the Deer

Springs Fire Protection District under State law and the County Code. In other cases, the

opponents relied on falsified calculations or non-existent standards. Finally, Merriam believes

that some Project opponents may have intentionally misrepresented facts about the requirement
for an evacuation plan added by the Planning Commission.

Factual misrepresentations about evacuation planning included statements that the FPP is

legally inadequate unless it includes an evacuation plan, that the Project is required to have a

Project-specific evacuation plan, that civilian evacuation of the Project is "impossible," that the

site is too steep to be evacuated, that an evacuation plan must provide for evacuation of the entire

Project within either 15 or 30 minutes, that additional points of ingress/egress are required, and

that the requirement for an evacuation plan could be waived by the County if the District refused

to cooperate.
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All of these statements are untrue, and unsupported by law. Specifically, an FPP is not
required to include an evacuation plan under State law, County ordinances or District policy.
County and District professionat staff instructed Merriam to remove all references to evacuation
from the FPP because evacuation planning is a law enforcement obligation. There are no State

or local requirements for a Project-specific evacuation plan, because evacuation for large fires
typically takes place on a sub-regional basis. As a result, the County encourages creation of
community or regional evacuation plans which consider all of the factors relevant to large fire
events. The County's experience with the 2OO7 firestorms demonstrates that civilian evacuation
of large planned communities is not only possible, it can be accomplished smoothly and

efficiently. Firesafe communities like Merriam provided ample time for residents to evacuate,

and effectively served as fire buffers for older and less well-planned communities.

The statement that evacuation would be "impossible" was based on a series of
misrepresentations. For instance, the claim that the Project could not be evacuated due to the
steepness of the roads was not factually correct. While the existing topography is steep, none of
the Project roads exceed I2Vo, which is acceptable for fire trucks, and most are under lOVo grade.

The claim that cars would not be able to exit the site was based on speculative assumptions about

traffic speed on steep mountain roads, which are not planned for the Project. As explained
above, the claim that the entire Project would need to be evacuated in 15-30 minutes was based

on current uncleared brush conditions, which would not exist on-site when the Property has been

graded and developed. The Project has four points of access/ingress, which is double the number
required by County Code. The Project was originally planned with three access points, but a
fourth emergency route to the west was added at the request of the County and the District's
professional staff. The Project opponents also misrepresented the capacity the Project will add to

Deer Springs Road, which will more than accommodate Project traffic during any required
evacuation.

Finally, there was considerable misrepresentation about the requirement for preparation

of an evacuation plan prior to final map recordation, which was added as a condition of approval
by the Planning Commission. Typically, evacuation plans are prepared by local community
groups, with the cooperation of the County, local law enforcement, traffic planners, fire districts
and other. In this case, the Planning Commission wanted to make sure that the Deer Springs Fire
Protection District's concerns were addressed in an evacuation plan for the Project, so they
required cooperation with the District. However, County Staff recognized the Planning
Commission's intent that an evacuation plan be prepared for the Project, even if the District
refused to cooperate, so it allowed the Planning Director to waive the requirement for District
acceptance if necessary. The condition was not intended to allow waiver of an evacuation plan,

but to ensure that it would actually be prepared. Without the waiver, the District could prevent

recordation of the final map by refusing to cooperate in preparation of the evacuation plan, which
would impermissibly usurp County land use authority.
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During the Hearing, the Supervisors expressed concern that the evacuation plan

requirement could be waived in its entirety and apparently accepted the misrepresentations about

evacuation of the Project. Supervisors further expressed concern that the evacuation plan was

part of required mitigation for the Project and therefore the requirement for an evacuation plan

could not be waived. As noted above, the FPP is required mitigation for the Project and the

evacuation plan is not part of the FPP; there is therefore no conflict between the required
mitigation and the evacuation plan condition recommended by the Planning Commission. As

noted above, at the Hearing, one of the Supervisors stated that she had "big issues" with the fire
safety of the Project. The misrepresentations of fact were therefore material. Merriam further
believes that the misrepresentations were intentional or negligent because the correct information
was publicly available.

Water Avaitabititv: Project opponents made numerous incorrect factual statements

about water availability for the Project. For instance, Opponents stated that the Vallecitos Water
District had not issued an adequate "will serve" letter for the Project, that the County is not
authorized to rely on the Vallecitos Urban Water Management Plan because it is four years old,

and that there will not be adequate water to serve the Project and existing users.

The Water District issued its standard "will serve" letter for the Project, which states that

it will have water to supply the Project over the long-term with installation of required
infrastructure, but that the individual water hookups may not be available exactly when
requested. The 2009 District letter is consistent with standard commitment practice, which
confirms that water will be available, but does not commit to any specific timing. This is the

standard form of "will serve" letter, intended to protect the District from breach of contract

claims in the event of unforeseen events, including failure to complete infrastructure. There is

nothing unusual about the terminology of the letter.

The County is also required to rely on the District's Urban Management Plan, which has

been adopted and remains unchallenged. The fact that it is four years old does not affect its

adequacy, especially when it included extensive plans for addressing multi-year droughts. The

Water District also prepared a project-specific water supply verihcation and assessment to
compare Project water demand to the demand assigned to the site under the Water Management

Plan. The District determined that water supplies, including supplies during a multi-year
drought, would be adequate to serve the Project. In fact, the Project will use less water than

assigned to the site in the Water Management Plan, because of water-efficient planning and the

large open space preserve. Finally, the Water District continues to issue new water hookups

under the Stage II Drought Alert, confirming that water remains available for new development.
In October 2009,the San Diego County Water Authority announced cuts of 8 percent to its
member agencies during the first six months of 2010, but added that total water use throughout
San Diego County dropped 11 percent during July through September 2009 compared to the

same period last year. These figures are well within the District's drought planning.
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Project opponents also misrepresented the use of construction water and its evaluation in
the EIR. Based on grading estimates, the Project will use a total of approximately 600 acre-feet

of construction water for ten years of construction. Assuming water usage of five days per week

the project will utilize approximately 78,200 gallons/day. This is approximately 6.0 percent of
the total daily water use (1.31 million gallons per day) at build-out of the Project. Therefore, in
determining whether the Project will have a significant unavoidable adverse impact on water

supply, the Water District and the EIR both used Project build-out estimates. However, in
response to comments, the FEIR also confirmed the amount of construction water that will be

used, and determined that it is within the amounts considered in the EIR.

During the Hearing, the Supervisors expressed concern that the Water District had not
issued a legally adequate "will serve" letter and apparently accepted the misrepresentations about

water supply for the Project. Project opponents repeatedly cited and misinterpreted aMay 4,

2009 letter from the District to Ms. Deborah Szekely (former owner of Golden Door). The letter
reiterated the District's position, as documented in the EIR, that the District has provided the

appropriate level of assurance that water would be available to serve the Project at this stage in
the entitlement process and that final commitment to serve the Project would come prior to
issuance of the first grading permit. The May 4 letter does not, as asserted by opponents and

apparently misinterpreted by Supervisors, call into question whether the District will serve the

Project. At the Hearing, and in a later letter, one of the Supervisors stated that there were

unresolved issues about water availability to the Project. The misrepresentations of fact were

therefore material. Merriam further believes that the misrepresentations were intentional or
negligent because the correct information was publicly available.

Wastewater Availabilitv: Project opponents incorrectly stated that the FEIR did not
address wastewater capacity, and further asserted that there is inadequate wastewater capacity for
the Project. In fact, the FEIR fully analyzes wastewater capacity and concludes that there will be

adequate capacity to serve the Project in accordance with the Vallecitos Master Plan. These

misrepresentations were material because the Supervisors expressed concern about infrastructure
construction. Merriam further believes that the misrepresentations were intentional or negligent
because the correct information was publicly available.

Traffic Impacts: Project opponents stated that the Project will cause traffic on

unspecified roadways to deteriorate throughout the region, that area roadways will be reduced to

LOS F after Project construction, and that the Circulation Element amendment for Deer Springs

Road is not adequate. Opponents also incorrectly asserted that the Project Applicant could avoid

constructing needed traffic improvements in other jurisdictions without justification.

All of these statements misrepresent the traffic studies for the Project, and some of them

appear to be made without regard to the available factual information. Traffic studies

demonstrate that the Project will improve existing road segments and intersections from LOS F
to LOS D or better. The Project is required to mitigate all of its traffic impacts, including
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construction for direct impacts and fair share funding for indirect cumulative impacts. Project
opponents repeatedly confused Project buildout, which is part of the EIR impact analysis, and

General Plan buildout, which is not. The Project applicant is required to construct or fund
improvements in other jurisdictions, unless the jurisdiction refuses to reach agreement on the

necessary construction. The Applicant has already reached agreement on construction and

funding of improvements in the City of San Marcos, but the County does not have control over
the timing of infrastructure to be constructed by the City. Similarly, the Applicant is in the
process of designing the I-l5/Deer Springs Road interchange with Caltrans, but the County
cannot be assured that it will be completed in a timely manner. To protect its land use authority
within its jurisdiction, the County may choose to waive the timing of the obligation under the

conditions of approval. The manner in which the conditions will be met is entirely under the
control of the County, not the Applicant.

During the Hearing, the Supervisors expressed concern that conditions of approval for
traffic impacts in other jurisdictions could be waived by County Staff, at the instigation of the
Applicant, without an adequate factual showing. The Supervisors apparently accepted the

misrepresentation that the traffic improvements would not be adequate, or that the mitigation
could be waived. The misrepresentations of fact were therefore material. Merriam further
believes that the misrepresentations were intentional or negligent because the correct information
was publicly available.

I-15 Cumulative Impacts: Project opponents claimed that the traffic study was

inadequate because it failed to consider pending General Plan Amendments that would add up to
60,000 new trips in the vicinity and up to 56,000 new trips on the I-15 Freeway. The opponents

did not list the specific projects that were supposedly omitted from the Project traffic study, nor
did they offer any evidence that they would change the results of the traffic studies for the

Project. In fact, the Project traffic study considered all of the projects mentioned by commenters

during the EIR review process, and evaluated whether they would impact the same intersections
and road segments as the Project. Approximarely 334 dwelling units have been proposed within
the study area that were not specifically counted in the cumulative traffic analysis. However, the

traffic analysis included a 5 percent "growth factor" to accommodate late-filed or omitted
applications from the cumulative analysis. The 5 percent "growth factor" is equivalent to I7,527
ADT or 1,750 dwelling units, which is approximately five times the 334 additional dwelling
units in the vicinity of the Project. The statement that there were 56,000-60,000 uncounted trips
in the cumulative impact analysis was therefore incorrect. The FEIR requires the Applicant to
contribute its fair share to I-15 traffic improvements, but recognizes that Caltrans does not have

an established fee program.

During the Hearing, the Supervisors expressed concern that the Project traffic study did
not adequately consider cumulative traffic. The Supervisors queried Staff about the impact of
pending projects, but did not allow Staff or the Applicant time to answer. The Supervisors
apparently accepted the misrepresentations about cumulative impacts on I-15 and area traffic. In
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alafer letter to a constituent, one of the Supervisors relied in part on misrepresentations about

cumulative impacts to the I-15 to explain her vote against the Project. The misrepresentations of
fact were therefore material. Merriam further believes that the misrepresentations were

intentional or negligent because the correct information was publicly available.

Golden Door Impacts: Representatives of the Golden Door Spa claimed that the resort

would be permanently put out of business by noise and disruption from 8-10 years of Project

construction. Spa representatives stated that the FEIR did not adequately analyze blasting
impacts, failed to treat the Spa as a noise-sensitive land use, and failed to provide adequate

mitigation. Golden Door representatives also claimed that unavoidable adverse impacts would
occur from widening Deer Springs Road to four lanes or, conversely, from failing to widen it to
eight lanes. Finally, Spa representatives also asserted that the County would be liable for
purchasing the entire resort property if it proceeded to widen Deer Springs Road to four lanes.

Although presented as facts, these allegations were actually misrepresentations of fact.

Specifically, all of the alleged impacts raised by Golden Door involve widening Deer Springs
Road from two lanes to four lanes, as is already required by existing traffic and the current
Circulation Element. Deer Springs Road widening activities will be adjacent to and within
earshot of the Golden Door Spa for approximately 3-4 months. The 8-10 years cited by Project

Opponents is for development of the entire Project, which will generally be located at too far a
distance to be heard or seen, including construction more than a mile away from the Golden
Door. Truck traffic from Project construction will not pass in front of the Golden Door. Traffic
noise studies also demonstrate that the Project will not exceed traffic noise standards, except
intermittently during the 3-4 months of adjacent construction on Deer Springs Road. During the

construction period on Deer Springs Road, the Golden Door will be protected by temporary
noise barriers and construction hour restrictions. For permanent noise impacts, even though
none were found in the FEIR, the Planning Commission required Merriam to install a top coating

of rubberized asphalt along the Golden Door frontage, so that the road surface would be soft and

sound-absorbing.

In addition to misrepresenting noise impacts to the Golden Door, Project Opponents also

misrepresented Project traffic impacts and the need for eminent domain. Traffic studies

demonstrate that the Project will mitigate all direct and cumulative impacts by widening Deer

Springs Road to four lanes, with auxiliary lanes. Golden Door representatives misrepresented

the information in the traffic reports to assert that six lanes will be inadequate to handle traffic at

buildout of the Project.

The Golden Door Spa has already dedicated land for widening Deer Springs Road to four
lanes, but up to two acres of additional land along the frontage may be required to meet current

road construction standards. This small amount of land is needed for the County to comply with
the existing Circulation Element, even if the Project is never built. Golden Door is apparently
unwilling to cooperate voluntarily in improving existing traffic on Deer Springs Road; it is
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therefore insisting that the County condemn the two acres potentially needed to correct failing
LOS F traffic conditions in front of the Spa. Not only is the Golden Door refusing to sell its land

for Deer Springs Road widening, it insists that the County will need to buy the entire Spa,

including all of the buildings and open space, in order to obtain two acres of vacant frontage.
This is a mixed misrepresentation of fact and law, because the fact is that the loss of two acres of
unoccupied land along its frontage will not affect Golden Door operations, and the law does not
require acquisition of an entire resort when less than two acres may be needed for a major public
road.

Golden Door representatives therefore misrepresented the timing of the Project impacts,

the scope of Project impacts (which are apparently limited to Deer Springs Road), the need for
Deer Springs Road widening (it is currently at LOS F), the direct and cumulative impacts of the

Project, the effect of the buildout analysis, the need for eminent domain to satisfy current
Circulation Element requirements, the effect of eminent domain, and the need for the County to
purchase the entire Golden Door Spa as a condition of implementing its existing Circulation
Element.

During the Hearing, the Supervisors expressed concern about the adequacy of measures

to mitigate impacts to the Golden Door. The misrepresentations of fact were therefore material.
Merriam further believes that the misrepresentations were intentional or negligent because the

correct information was publicly available.

Other Impacts: During the Hearing, Project opponents misrepresented a variety of other
facts including, but not limited to assertions that schools would be adversely impacted, that

blasting would affect surrounding residents, and that silica dust would harm surrounding
residents. The statements were incorrect. The Project is located in three school districts, each of
which has been contacted by the County, and none of which have identified any adverse impacts
from the Project. Blasting impacts were thoroughly studied in the EIR and discussed at the

Planning Commission, which imposed additional restrictions on construction hours beyond those

required in the County Noise Ordinance to address these concerns. Silica dust was thoroughly
studied in the EIR, and it concluded that no existing or future residents would be exposed to
silica dusts at dangerous concentrations due to the location and limited time periods of
construction. At the Hearing, Supervisors expressed concern about these misrepresentations, and

apparently accepted them as accurate. Merriam therefore believes these misrepresentations were

material. Merriam further believes that the misrepresentations were intentional or negligent

because the correct information was publicly available.

B. STANDARD OF REVIEW

Section 375.I3 of the County Administrative Code permits the Board of Supervisors to
rehear or reconsider Zoning Ordinance amendments any time there are "intentional or negligent
misrepresentation of facts" at the original hearing. The Code does not impose any other
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restrictions on the Board. For instance, it does not expressly require that the misrepresentations
be material, nor does it establish any standard for determining whether a statement may be

considered a misrepresentation of fact. On its face, the Code allows the Board to rehear or
reconsider Zoning Ordinance amendments, as defined therein, whenever the Board concludes

that it was presented with inaccurate information at the original hearing. If the Board decides

that the misrepresentations may have affected the hearing process, in any manner, the Board is

free to entertain the application.

Furthermore, although there is little precedent in California, the Board of Supervisors has

inherent power to rehear an application if its determinations was based on misrepresentations.
Carter v. Adirondack Park Agency,610 N.Y.S.2d 408 (N.Y. App., Div.3. Dept., 1994).

Specifically, the Board may rehear an action previously taken and come to a different conclusion
upon a showing that the original action was a product of misrepresentation, or that some new or

different factual situation exists that justifies a different conclusion. Calvert County Planning
Com'n v. Howlin Realty Management, lnc.,772 A.zd 1209 (Md., 2001). In acting pursuant to its

inherent power, although not under the express provisions of Section 375.13,the
misrepresentation must materially affect the merits of the application. (Rocchi v. Zoning Bd. of
Appeals of Town of Glastonbury,248 A.2d922 (Conn., 1968).

There is no requirement that the misrepresentations rise to the level of deliberate fraud.

In fact, Section 375.I3 specifically excludes this interpretation, by expressly allowing the Board
to rehear Zoning Ordinance amendments in the case of "negligent" misrepresentations. It would
improperly restrict the Board's authority to protect the integrity of the decision-making process to
require a demonstration of fraud. By requiring the Board to find fraud, or intentional
misrepresentations, the integrity of the decision-making process would effectively depend on the

intent of the speaker, not on the accuracy of the information supporting the Board's decision.

Section 37 5.I3 establishes different rules for reconsideration of legislative and

adjudicatory decisions. This is consistent with the differing treatment of legislative and

administrative decisions under State law. Legislative decisions are typically subject to ordinary
mandamus, while adjudicatory decisions are subject to administrative mandamus, with differing
standards of review. In this case, the Board has apparently determined that it wishes to ensure

that its legislative policy decisions a¡e based on full and accurate information, even under
circumstances when a court might not set the decisions aside. Unlike adjudicatory decisions,
which are subject to different procedural rules, legislative decisions are the foundation of the
County's Planning andZoningProcess and therefore entitled to special consideration by the
Board.

C. PROCEDURE

The Administrative Code does not establish a procedure for rehearing or reconsideration
of legislative actions under Section 375.15(Ð. In the absence of a deadline, it appears that the



Board of Supervisors
County of San Diego
January 5, 2010
Page 14

application must be submitted within a reasonable time after the initial decision or the original
hearing. In the case of a tie vote, where no action is taken, it is unclear whether the time to file
the application is triggered by the original hearing or the date upon which a decision is made.
However, at worst, a frling prior to the deadline should be considered premature, rather than null.

It appears that the Board may desire to follow a two-step procedure in responding to this
request. Under Section 375.13(Ð, the Board is limited to entertaining applications for rehearing
or reconsideration of amendments to the Zoning Ordinance based on "intentional or negligent
misrepresentation of facts at the original hearing." As an initial matter, therefore, the Board
should determine whether there were factual misrepresentations at the original Hearing. If the
required number of Supervisors agrees that there were misrepresentations, the Board may
schedule the requested rehearing or reconsideration.

ilI. CONCLUSION

For all of the above reasons, the Applicant respectfully requests the Board of Supervisors
to rehear or reconsider the amendments to theZnning Ordinance considered by the Board on
December 9,2009, including the General Plan Amendment and Specific Plan.

Respectfully submitted,

NNP-Stonegate Merriam, LLC

By:

cc: John Sansone, Esq. (via email
Deborah M. Rosenthal, Esq.

Michael L. Rust
Assistant Vice President

Ç ohn. s ans one @ s dc ounty. c a. g ov)
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ATTACHMENT A

MERRIAM MOUNTAINS SPECIFIC PLAN

DETAILED STATEMENT OF MISREPRESENTATIONS
BOARD OF SUPERVISORS

DECEMBER 9, 2009

PROJECT DENSITY

"Good Planning Now"

(1) "The Stonegate/IVÍerriam Mountains project has proposed 2700 new
homes in an area currently zoned for 345 in the existing General Plan and

64 in the General Plan Update - up to a 4,000Vo increase."

Corrected Facts: The Project proposes 2700 homes and approximately 110,000

square feet of non-residential on 598 acres, including roads. The existing General
Plan authorizes 345 residences and approximately 335,000 square feet (31 acres)

of non-residential on 465 acres. As studied in the EIR, the draft General Plan

Update Land Use Map (not the Referral Map) authonzes 64 dwelling units and

approximately 707,000 square feet (65 acres) of non-residential uses while the

Referral Map contemplates the same amount of non-residential acreage and

double the number of dwelling units.

t GENERAL PLAN CONSISTENCY

Hidden Meadows Community Sponsor Group - Lynn Coldus

(l) "We all moved to this area based on the promise from the County that
this would remain a rural area."

(2) "The zoning for Merriam Mountains should remain low density as

originally promised."

Twin Oaks Valley Sponsor Group - Gil Jemott

(1) "This project is not consistent with the current general plan or the current
General Plan Update."

(2) "As it is the project is vastly incompatible with SANDAG's smart growth
plans."

Corrected Facts: A general plan and zoning ordinance do not constitute a

"promise" that they will never change. As found by the Planning Commission,
the Project is consistent with the policies of the existing and draft General Plan,
although the Project is not shown on the maps. The Project is consistent with
SANDAG's smart growth policies, and the SANDAG map was prepared in

a.

b.

a.

b.
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reliance on the County's unadopted draft Land Use Map prior to Planning
Commission action on the Project.

FIRE SAFETY

"Good Planning Now" - Marlene Bea¡d

(1) "With all the wonderful planning this development provides in fire safety,

there has been no consideration whatsoever given to the existing
structures, existing residences, the existing buildings, that surround the
project."

Golden Door

"There was no evaluation in this fire plan of the impacts to the existing
community, the fire plan looked only at the project impacts and never
looked at the impacts to the existing community."

Bruce Tebbs

(1) "The DPLU cannot waive the minimal State Fire Code requirements found
in Title 14lhat applies in State Responsibility Areas. Merriam Mountains
is in a State Responsibility Area. That law applies to this District."

Coalition for Wildfire Safety - Richard Coffman

(1) "A car fire on I-15 below the development on a Santa Ana day could result
in a wildfire racing up the chaparral choked mountain and engulfing the
project and [inaudible] smoke. According to Calfire, within 15 minutes."

(2) "A wildfire starting in that preserve on a Santa Ana day could not be

stopped until the wind abated."

Deer Springs Fire Protection District - Timothy Geiser,

(1) "The Project is not adequately protected from wildfire."

Corrected Facts: The FEIR identifies the proposed project is located in an area

subject to periodic wildfires and several features have been included in the project
to reduce the potential for wildland fires. With the proposed fuel modification the

100-foot flames predicted during pre-treatment modeling are reduced to under 12

feet at the outer edges of fhe FMZ and less than 4.5 feet by the time the inner
portions of the FMZ arc reached. The FPP outlines a fire protection program that
limits demands on existing resources and provides for upgrades and ongoing
funding for fire fighting operations. The Merriam Mountains project will provide
a 1,200 acre fuel break between natural areas and neighboring communities to the

b.

c.

d.

(1)

e.
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south and west. Therefore the Project will in fact reduce wildfrre hazards to the
existing community.

FIRE AND EMERGENCY SERVICES

During the Hearing, Supervisor Jacobs stated the following: "All this says to me
is that the Director can waive the requirement for the fire station and then in "C"
it's the same language that the Director of Planning and Land Use will waive the

community protection and evacuation plan. It doesn't say that there is going to
be a requirement for it, it says the Director can waive both of those. Now to me,

maybe the language is consistent with the Subdivision Map Act but I don't know
how you get around CEQA with that, when it's a mitigation measure in the

environmental document."

Corrected Facts: The Fire Station is a Project design feature, not a mitigation
measure. The Director cannot waive the requirement for payment of capital
infrastructure fees to be used for construction of the fire station. The Director
cannot waive the requirement for the fire station unless the Deer Springs Fire
Protection District refuses to allow construction, but the District would then

receive the full amount of the Project's fees. The mitigation measure requires

implementation of the Fire Protection Plan (FPP). The evacuation plan is not
part of the FPP. There is no conflict between the required mitigation measures

and the language in the conditions of approval.

5. EVACUATION PLANNING

a. Bruce Tebbs

"There is no evacuation plan and that's the problem because if there is no

evacuation plan, there can be no fire protection plan."
"An evacuation plan approved by the fire district was required by the

County planning commissioners as a condition for their approval of the

project. It just came to my attention yesterday on page 311 of the 1187

page document from DPLU to the BOS for this meeting that DPLU
director will waive the requirement for an evacuation plan if in his opinion
the applicant has in good faith made an effort with the District. But the
DSFPD will not accept the content of the plan."
"The ability to accomplish safe civilian evacuation is the only thing that
satisfies the State Codes."
"Given the density of this project, the enormous fuel load on the mountain,
and the speed of a Santa Ana driven wildfire, a safe civilian evacuation of
this project is impossible."
"The impossibility of a timely evacuation was acknowledged by the
developers own conceptual wildflue planning guide."

a.

b.

(1)

(2)

(3)

(4)

(s)

Attachment A - 3



b.

c.

d.

Coalition for'Wildfire Safety - Richard Coffman

(1) "State law requires a development in a ftre hazardous area, must have a

project specific evacuation plan before approval. No plan exists to
evacuate 10,000 persons in 15 minutes in this project."

Anita Santino

(1) "State law rejects this project in it being in a high fire hazard area,

requiring an evacuation plan that is not obtainable. The highly compacted,

over-populated project, that asks you for intense waivers and breaks state

law is illegal."

Corrected Facts: The FPP states that if evacuation from the area or relocation is
required"/recommended, residents will be directed off-site or to the designated

areas per the discretion of the authorities, depending on the wildfire's
characteristics. The project includes adequate egress routes, which consist offour
emergency evacuation routes: Lawrence'Welk Court, Camino Mayor, Meadow
Park Lane, and Merriam Mountains Parkway. The number of available lanes and

widths of the project roadways meet or exceed County of San Diego Fire and

DSFPD standards. The 2007 San Diego County Firestorms After Action Report
concluded that, "the fires demonstrated unequivocally that defensible space

around homes works. [a] key lesson learned from this fire is that fuel
management works and is the county's best defense against future ftrestorms"
(County of San Diego 2007, page vä1).

The County does not currently have any specif,rc regulations, policies, or
procedures in place to require discretionary projects to prepare a project-specific
evacuation plan, the Department of Planning and Land Use determined that
Emergency Evacuation is adequately addressed in Section 3.3.1.3 of the FEIR.
Evacuation, on a community-wide basis, is addressed through the Office of
Emergency Services.

The Project satisfies applicable requirements related to emergency routes and

evacuation planning. Evacuation plans for San Diego County are community-
wide and not development-specific. State and Local Fire Codes do not have any

specific regulations, policies, or procedures in place to require discretionary
projects to prepare a project-specific evacuation plan.

There is no State or County standard for the length of time to complete an

evacuation. The estimate of a fire spread of 15-30 minutes was based on a fire
scenario for continuous chaparral vegetation, which will be removed from
development areas and separated from structures and roads by wide fuel treatment
zones.
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6. WATER AVAILABILITY

"Good Planning Now" - Marlene Beard

1. "I would like to present a letter from the VWD, the date on it is May 4ú,
2009. It is addressed to the founder of the Golden Door and it is in the
Planning Commission documents. For your information the District
makes it very clear in all of its agreements with new developed projects

that the District can only make a qualified commitment to provide water
service and that because of potential water shortages and the fact that the
District relies on imported supplies, water may not be available to serve

the developers project when it is built or it may be curtailed or restricted."

Golden Door

(1) "The EIR does not analyze construction water at all. Yet it is saying in the
EIR there will be an 8 to 10 year construction period..."

(2) "The cumulative impacts of water supply were not analyzed in the EIR"

During the Hearing, Supervisor Jacobs stated the following: "I have not seen a

water letter like this before from a Water District, its usually they check the

boxes, they make the commitments, its not been a big issue. It is a really big issue

now and here is a conceivable scenario."

During the Hearing, Supervisor Jacobs stated the following: "If it's Phase 1, what
you are telling me is that Phase I could be graded out, no wateÍ commitment and

then the project sits as graded out. I have seen this happen before in the past, not
recently, but the potential is there for this scenario to happen. Maybe not the 13

million but whatever Phase 1 requires."

Corrected Facts: The Project documents identify that future water provided for
the proposed project by VWD will be subject to a master agreement between the
developer and VWD. At the time the agreement is reached, it will be based upon
water supply availability per the conditions at that time in relation to water supply
(e.g., drought, delta smelt). Based on the information curently available and

documented in the FEIR, adequate water supply would be available to serve the
proposed project.

The EIR includes an updated evaluation of water supply in relation to changing
supply and environmental conditions. The 2006 WSA&V demonstrates and

verifies that with development of the identified resources there will be sufficient
water supplies over a Z}-yeu planning horizon to meet the project's demand

together with existing and other planned development within the VìVD service

area. Even with the cutbacks related to the delta smelt and the continuing
drought, the VWD, SDCWA and MET drought management plans would be

expected to provide for new water supply hookups in both the short and long

a.

b.

c.

d.
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term. Future water provided for the proposed project by VWD will be subject to a
master agreement between the developer and VWD. The agreement will
incorporate any conditions adopted by VWD in relation to water supply and

drought. Based on the information currently available and documented in the EIR,
adequate water supply would be available to serve the proposed project. Since the

Master Agreement is required prior to commencement of construction, it is not

conceivable that Phase I of the Project could be graded and remain vacant due to

lack of water to serve the Project.

Based on grading estimates, the Project will use a total of approximately 600 acre-

feet of construction water for ten years of construction. Assuming water usage of
five days per week the project will utilize approximately 78,200 gallons/day. This

is approximately 6.0 percent of the total daily water use (1.31 million gallons per

day) that will be used at build-out of the Project. By the time construction begins,

an agreement with VWD will have been reached to provide adequate water for the
project or project phase. Construction water use is therefore considerably less

than the annual water use projected for the Project, and does not represent a
significant impact.

SEWER AVAILABILITY

Bonsall Sponsor Group - Margarette Morgan

(1) "Government Code 66747.6, requires that whether the discharge of waste

from the proposed subdivision will violate the porter cologne act. I did not

see any of this documentation in the documents provided."
(2) "Appendix G requires an analysis of whether the wastewater provider has

sufficient capacity. The analysis was also not included in the EIR or the

Staff Report. This means the project did not meet requirements and is
deficient."

"Good Planning Now" - Marlene Beard

(1) "This project is not in the Vallecitos wastewater treatment area. Vallecitos
would have to annex the area to begin with. They do not have the capacity
to treat the wastewater in this area, so they would have to ship it out and it
would be treated in the future at the Encina Treatment Plant. The trouble
is the Encina Wastewater Treatment Plant also does not have the capacity,
it would have to be enlarged, part of the enlargement of that facility would
have to be f,rnanced by the developer. So I think when you require in your
procedures adequate water and wastewater infrastructure guarantee. This
project does not meet that adequately"

Corrected facts: Wastewater flows will be accommodated by improving gravity
mains and contributing to the expansion of the parallel land outfall and Encina

b.
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Wastewater Authority solids/liquids treatment expansion. An intra-district
annexation into a sewer improvement district will be processed by VWD, but will
not require LAFCO approval. VWD has indicated that wastewater service can be

made available for the proposed project with the required improvements outlined
in the EIR and based on the service agreement with the project applicant. As

stated in the FEIR, wastewater flows will be accommodated by improving gravity
mains and contributing to the expansion of the parallel land outfall and Encina

Wastewater Authority solids/liquids treatment expansion. The Project would be

conditioned to construct improvements identif,red in the EIR and contribute
payment of fair share for the wastewater facilities as determined in the master

agreement with the developer prior to issuance of grading permits. The master

agreement will ensure that required improvements are completed as identified in
the EIR and that treatment capacity is available prior to flows being generated

from the proposed project. VïVD has indicated that wastewater service can be

made available and that two member agencies have excess capacity that could be

purchased. Fees that will be required per the Master Agreement between the

project applicant and WVD could be utilized by VWD to purchase the additional
capacity.

TRAFFIC IMPACTS

Lilly Montgomery, Sandy Smith, Rich Rudolph

(1) "One of the loudly acclaimed basis for Merriam Mountains approval is the

expansion of Deer Springs Road to four lanes. Unmentioned is the project
itself will use every bit of that capacity, much worsening the problem that
it claims to fix."

(2) "An honest cumulative study would reveal that even a six-lane prime
arterial road will be inadequate for Deer Springs. Stonegate studies show

49,300 on Deer Springs Lane af six-lanes at an LOS D. But Stonegate is

only building a four-lane road. Not six. The 49,000 ADT on four lanes is

beyond an F, it's like a triple F and Stonegate's list of cumulative impacts
omits the other five General Plan Amendments. The only real cumulative
study we have to date is the County's own General Plan cumulative study
and this shows that six lanes will not be enough."

Joan Van Egen

(1) "The point is that Merriam is a major contributor to the failing traffic
conditions on Deer Springs in the year 2030."

Citizens Against Stonegate Traffrc 
-Ron 

Peterson

(1) "Even after any widening of Deer Springs Road, extreme traffic
congestion will continue to clog local roadways. You will still have a level
F."

a.

b.

c.
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(2) "Additionally the developer proposes an exemption from the traffic
impacts that they omit will be significant and unmitigated."

Corrected Facts: The traffic study prepared for Merriam contains traffic
mitigation measures that appropriately mitigate direct and cumulative impacts to a
level that is less than significant within the County jurisdiction. All roadways and

inters.ections within the County's jurisdiction would operate at an acceptable LOS

with the proposed mitigation measures. Traffic impacts are significant and

unavoidable in the jurisdictions of San Marcos and Caltrans because no assurance

can be made that the improvements identif,red in the Merriam Traffic Study to
mitigate the identified impacts will be completed by either Caltrans or San

Marcos. The Project Applicant has reached an agreement with the San Marcos

for the required improvements within the City's jurisdiction and the agreement

concludes that traffic impacts from existing + project + cumulative traffic is
mitigated with the improvements outlined in the agreement.

9. I.15 CUMULATIVE IMPACTS

Golden Door

"The EIR for this project identified 132, if you look at the cumulative
projects in your own2020 EIR there is another 147 that are not included in
the EIR for this project. Including more than 5,000 additional dwelling
units into the Bonsall and neighboring areas, you canjust add them up and

look at them on your own list. That 5,000 additional units are not

accounted for in the project level EIR. They are in the surrounding area

including in Bonsall where this property is located. That 5,000 additional

dwelling units if you use your standard formula of 12 ADT, that is more

than 60,000 ADT not accounted for..."

Lily Montgomery, Sandy Smith, Rich Rudolph

(1) This project is one of six General Plan Amendments proposed for the I-15

between Fallbrook and Escondido, being processed right now all of these

outside of the General Plan Update. These projects add 6,400 additional
dwelling units to the 15 corridor, that's 56,000 additional automobile trips.

Corrected Facts: It is a misrepresentation of fact for a Project opponent to assert

that pending projects will add 56,000 "related" trips to Project trips, without
listing the projects and demonstrating that they will affect the same cumulative
study area. The cumulative analysis is a conservative estimate as it incorporates a

5-percent growth factor to accommodate new project activity that may occur

between initiation of the updated cumulative traffic study and hearings on the

Merriam Mountains project. This 5-percent growth factor is equivalent to 17,527

ADT or 1,750 dwelling units.

(1)

b.
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A review of the cumulative projects listed in the General Plan Update EIR in
comparison to the Merriam Mountains EIR has been provided below.

Bonsall - The General Plan Update EIR identifies 12 projects that were not

included as part of the cumulative study. These projects total approximately 107

dwelling units and would be accounted for in the 5-percent growth factor that

accounts for new project activity.

Fallbrook - The General Plan Update EIR identifies 9 projects that were not

included as part of the cumulative study. All cumulative projects in Fallbrook
were located outside of the cumulative study area; however project numbers 45

(Passerelle Campus Park), 46 (Meadowood) and 50 (Campus Park West) were

considered for incorporation due to the large size of the project. It was

determined as part of the screening process that these large projects would not
impact intersections and/or roadway segments within the defined study area.

North County Metro - The General Plan Update EIR identifies two projects that

were not included as part of the cumulative study. These projects total
approximately 72 dwelling units and would be accounted for in the 5-percent
growth factor that accounts for new project activity.

Pala./Pauma - The General Plan Update EIR identifies ten projects that were not

included as part of the cumulative study. All cumulative projects in Pala./Pauma

were located outside of the cumulative study area; however project number 101

(Warner Ranch), was considered for incorporation due to the large size of the

project. It was determined as part of the screening process that this project would
not impact intersections and/or roadway segments within the defined study area.

Valley Center - The General Plan Update EIR identihes thirteen projects that

were not included as part of the cumulative study. Project #136 (Rancho Lilac),
was considered for incorporation due to the large size of the project. It was

determined as part of the screening process that this project would not impact
intersections and/or roadway segments within the defined study area. The

remainder of the projects totals approximately 155 dwelling units and would be

accounted for in the 5-percent growth factor that accounts for new project
activity.

In summary, based on a review of the cumulative projects in the General Plan

Update EIR, there are approximately 334 dwelling units that could be potentially
located within the defined cumulative study area that were not considered in the

traffic study. These 334 dwelling units have been accounted for in the cumulative
analysis as a S-percent growth factor to accommodate for new project activity was

included as part of the traffic study. This 5-percent growth factor accounts for a
growth factor of 2,243 dwelling units, which exceeds the 334 dwelling units that

may be located within the defined study area.
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The Project opponent also misrepresents the potential cumulative impact of
planned casino expansions. The expansions are located distant from the

cumulative study area, would not have an effect on the same intersections and

road segments, and were therefore not included as part of the traffic study. The

remainder of the projects allegedly contributing trips to the Project study area are

regionally significant transportation projects and energy projects that appear to

consist entirely of infrastructure improvements which are likely to reduce

environmental impacts. Construction of infrastructure related improvements for
transmission lines and regional roadways is not a "related impact" to the Merriam
Mountains Specific Plan.

GOLDEN DOOR IMPACTS

Golden Door

"There is not sufficient evidence to do an analysis of blasting impacts'"
"The project would really close down the Golden Door. What we are

selling is a place of retreat, silence, a place where people to renew

themselves, a place of health and fitness... We will be gone with just the

widening of the road."

J.D. Smith

(1) "This construction will go on for years and there is no way that the Golden
Door Spa can survive this."

The blasting analysis utilizing the Caltrans method completed in the Noise Impact

Analysis complies with standard acoustical practice; County standards, including
County blasting permit requirements; and the requirements of CEQA.

Construction of Deer Springs Road in the unincorporated county area is expected

to be completed in three phases as follows: (1) I-15 interchange to approximately
4,000 feet westerly, (2) from the end of phase 1 to Sarver Lane and (3) Sarver

Lane to Twin Oaks Valley Road. Based on a preliminary construction phasing

plan, phases I & 2 would take approximately 3-4 months each and phase 3 is
expected to take approximately 2 Vz to 3 months. The total duration for
construction of Deer Springs Road is expected to be approximately 9 to 12

months.

Construction activities will vary along Deer Springs Road depending on the

activities that will need to be completed for the given phase of construction. Each

construction phase described above would include three main components

consisting of (1) grading, (2) underground utility installation and (3) curb, gutter

and asphalt paving. Grading occurs first and typically generates higher noise

levels than the other construction activities.

(1)
(2)

b.
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Construction noise from widening Deer Springs Road would exceed Noise

Ordinance standards on an intermittent basis near the Golden Door property for
no more than 3-4 months. The majority of the 3-4 month construction period

adjacent to the Golden Door consists of grading and paving, which would not
exceed 75 dB Leq(8) at off-site sensitive receptor locations with implementation
of proposed mitigation measures. Construction will be occurring at or near the

property line. Thus, construction noise impacts cannot be fully mitigated per

County's standard at the property line. If drilling and blasting is required within
700 feet of the Golden Door, more refined analysis of the road widening schedule

demonstrates that it will occur for a maximum of approximately three days during
Phase I only (EIR Exhibit 1.1-20). The Project Applicant has also agreed to
implement several measures during construction, including placement of
temporary noise barriers adjacent to sensitive receptors, maintaining mufflers and

equipment on all engines to specified standards and using quieter drills with noise

abatement that generate noise levels of 5 to 10 dBA less then typical drills of 90

dBA at 50 feet. Dust impacts are likely to be minimal, due to the County's strict
requirements for dust and particulate control. Wind patterns in San Diego also

typically include an onshore wind pattern, which would move particulates to the

east of the Golden Door property.

Although some deterioration in service levels is expected during the 9-I2 months

of construction (duration of construction from I-15 interchange to Twin Oaks

Valley Road), it will not represent a significant change from existing conditions
as the roadway is currently operating at LOS F. Further, Deer Springs Road is

projected to operate at LOS A along the Golden Door frontage at the conclusion
of the widening project and LOS D after completion of the Merriam Project and

the addition of cumulative traffic.

Noise levels at the Golden Door already exceed 60 dB CNEL within a portion of
the site and range up to approximately 68 dB CNEL at the closest building due to

existing traffic along Deer Springs Road. With existing + project + cumulative
traffic increases, long-term sound levels along Deer Springs Road are expected to
increase up to 2 dBA CNEL at the closest buildings along the Golden Door
frontage and would range up to 70 dB CNEL at the closest building, but will not

exceed County General Plan significance threshold noise standards. At build-out
of the existing General Plan, even without the Merriam Project, the traffic noise

level will increase by at least 1 dBA CNEL along Deer Springs Road adjacent to

the Golden Door (EIR Exhibits 9.2.2-aand9.2.2-b).

With respect to eminent domain, specific right-of-way requirements have not yet

been determined. At the time actual right-of-way is acquired, likely during
review of improvement plans for Deer Springs Road, the need for additional
acquisition will be determined. It should be noted the right-of-way acquisitions
are expected to consist of relatively small strips adjacent to Deer Springs Road.
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11. OTHER IMPACTS

Bonsall Sponsor Group - Margarette Morgan

(1) "The EIR does not provide alternatives that can substantially lessen or
avoid environmental impacts as needed."

Kathy Robbins

(1) "One thing that I didn't hear any mitigation on or consideration was for
those of us who live within 3/+ of a mile or so from the project on the hills
and the kinds of noise impacts and shaking of our houses that is going to
occur as they construct this."

April Yancey

(1) "'We a.re failing our children with these teacher children ratios and the

Merriam Mountains project would cause an unacceptable school
population."

d. Michael Macintyre

"The silica dust from that operation will be ahazard to our residents, some

with severe respiratory illness."

Mike Bolluck

(l) This project violates the intent of AB 32 (global warming) and SB 375

(cars and light duty trucks) because its vehicle miles traveled per capita

would be too large.

During the Hearing, Supervisor Slater Price stated the following: "[æss than 20

years and it does not address the so-called second hand silica dust, not silica dust

as it affects the operator but silica dust as it affects the neighbors and the other
people that are downwind. ... So did she believe that it's safe for the residences?

Well I don't want to take time now but would like to address that later."

Corrected Facts: The alternatives provided in the EIR were selected to identify
alternatives that reduce significant and unmitigated impacts to a level below
significance. Project alternatives have been provided to reduce the significant
unavoidable impacts to air quality, traffic, mineral resources, noise and cultural
resources that were identified under the proposed project. The Project alternatives

have been made available to the decision makers, which identify alternatives that

would reduce the significant and unavoidable impacts to a level below
significance and a discussion has been provided determining whether the

alternatives would feasibly obtain the project objectives.

b.

c.

(1)

e.

ûÞ'
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A Noise Study was completed as part of the environmental review for the Project

to determine the potential impacts that may result from the proposed construction
methods, which include drilling and blasting. Mitigation measures have been

provided to reduce drilling and blasting operations associated with on-site

construction to a level below significance. Regarding interior or exterior damage

to structures, with mitigation and compliance with County of San Diego standard

Blasting Permit requirements, it is not expected that damage would occur at the

nearby residences. However, should any damage occur, it would be the

responsibility of the blasting contractor to remedy the damage at the least possible

inconvenience to the land owner. All blasting conducted at the project site would
be consistent with the County of San Diego Blasting Permit (San Diego County
Code of Regulatory Ordinances Title 3 Division 5).

Fees would be paid to all affected school districts in accordance with California
Government Code Section 65995-65997 pnor to occupancy of any homes. The

payment of these fees would offset potential impacts to school facilities. The

school districts may elect to expand or construct new facilities with Project fee

payments

Project construction is relatively short term and does not approach the durations

associated with health hazards from silica dust exposure. No adverse health

effects are anticipated for nearby receptors because (1) the project will
incorporate OSHA administrative and engineering controls for airborne

contaminants; (2) the project will implement measures to comply with the REL
for crystalline silica for workers; and (3) residents would rarely be exposed to

levels above the REL, if at all, and exposure of levels above the REL for short
periods of time would not constitute chronic exposure (8 years or more).

The Project opponent is incorrect that the Project violates the intent of AB 32 and

SB 375. VMT- related GHG emissions are considered with respect to the

Caltrans Climate Action Plan and the San Diego County Greenhouse Gas

Inventory. The Project will support AB 32 compliance, using either the statewide
goal of 25Vo below BAU or the estimated regional goal of 33%o below business-

as-usual for on-road transportation-related emissions.
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